Stipulation

During the hearing the parties stipulated that respondent can
pay the proposed penalty herein.  Further, the actions by the worker
discussed here constituted a violation of the regulation.  In
addition, Arlen Hanson, the project manager, had authority to abate
the citation (Tr. 37, 38).

Summary of the Evidence

MSHA Inspector Richard White inspected the Mercur Mine in
Mercur, Utah on August 10, 1983 (Tr. 7).

The operator, Getty Mining Company, employed 209 workers at this
open pit gold ore mine.  Industrial Constructors Corporation, (ICC),
had 20 workers on the site (Tr. 8).

During the inspection Zeke McCurdy, a Getty representative,
accompanied Mr. White.  The inspector indicated he wanted to check
the work site of the contractor who was building the tailings pond
(Tr. 8,9).

After an inquiry, an ICC secretary referred the inspector to
Arlen Hanson, project engineer as well as an ICC employee (Tr. 9, 28} .
Hanson declined to accompany the inspection party but he stated that
any citations should be issued to him (Tr. 10).

At approximately 3:15 p.m., the inspector observed a dump truck 2/
eastbound on the haul road.  The truck was moving up the arm of the
dam at about 20 miles per hour.  A person was riding on the outside
of the truck (Tr. 12).  Zeke said the person on the truck was not
a Getty employee (Tr. 12).

There was a place for a rider inside the truck cab but he was
standing on the driver's side, more or less on a step indented into
the gas tank.  He was hanging onto the truck's mirror or door (Tr. 13).

The 20 foot wide haul road was rough with rocks scattered on it.
It would give an empty truck a bumpy ride (Tr. 13, 14; Exhibit P 1) .
The road had a 20 inch berm (Tr. 14).

The inspector followed the truck and ascertained that Paul Parley
was the offending person.  Farley stated he "knew better".  In view
of that statement the inspector concluded it was a situation of
employee misconduct (Tr. 20, 21).

2/ A CMC 8-ton dual tandem vehicle, License No. Utah NV 2080 (Tr. 13)
to establish the proposed assessment.  The exhibit addresses the
